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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Testimony of Mildred B. Savoy 

23 Q. Referring now, Mrs. Savoy, to Defendant’s 

24 No. 2 for identification, is it your testimony that at 
the time when Dr. Savoy handed you these two 

pieces of paper which you say were torn that at that time 
both this original and this copy were torn? A. It was 
attached. 
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Q. They were attached together? A. Yes. 

Q. And both of them were torn? A. And they were in 
this envelope. 

Q. They were in the envelope? A. Yes. 

Q. In what way, would you show me? A. See, I was 
the one that actually torn them. 

The Court: Just answer the questions. 

The Witness: I don’t know how to fold it. That tape 
makes it not able to be folded. 

Mr. Laughlin: Your Honor, I can’t hear. 

Mr. Hayes: Her answer was that the tape made it not 
able to be folded. Am I correct, Madame? That’s the 
way it was? 

The Court: Answer the question, don’t shake your head. 

Mr. Laughlin: You must answer, not nod. 

The Court: Is that the way it was? 

The Witness: Yes. I don’t know where the other 
25 half of the envelope is. I guess I just dropped it 
or mislaid it. 


By Mr. Hayes: 

Q. But it was in the form in which you have placed 
it as the time when you say you tore it? A. No, it was 
wide open. It was wide open. 

Q. Had you taken it out of the envelope? A. No, the 
envelope and everything, we tore it all together. The 
whole thing was torn. It was torn in half, that’s all. 

Q. So that you tore through— A. Everything. 

Q. You say you tore it? A. I don’t know who actually 
tore it. I reached for it. He hold onto it. Therefore, it 
was torn. 

Q. And you ended up with a part of it in your hand 
and he a part in his? A. Yes, and then I took the other 
half, and in fact, I ended up with both parts. In fact, I 
believe I finished tearing it. 


3 


Q. You finished tearing it? A. Yes, myself, because 
when I grabbed it and tore it I think I had more strength 
at that time than he did. 

Q. And you just said that you ended up with part 
in your hand and he with a part in his? A. No, 

26 I didn’t say that. You asked me that. 

Q. What did you say? A. I said I ended up with 
both parts in my hand, so I must have finished tearing it 
myself. I cannot recall the scene right now that actually 
happened, but the fact is I had both pieces when it ended. 

Q. And finished physically tearing it? A. Yes. 

Q. And how much of it had been torn before you 
began to physically finish tearing it? A. Well, as much— 
he had it in his hands, and as much as I could to try to 
take it away, I guess. I don’t know. 

Q. If he had a part in his hand, then it had been com¬ 
pletely torn? A. He had the whole thing when he came 
in, and we had—I told you he was in a very drunken 
condition. 

Q. Yes, ma ’am. A. And he said he was going to change 
his will, and he threw it in my face. When he threw it 
in my face, threatening me, I simply grabbed it, and when 
I grabbed it, it tore; then when it tore I just took both 
pieces and finished tearing them, myself. 

Q. When you say he threw it in your face, do you mean 
that he threw it, let go of it, and striking you with 

27 it? A. No, as you talk and hold something, you talk 
and threaten somebody, he had it on the end like this, 

and when he had it on the end he was talking, and I 
grabbed it, and it started tearing. 

Q. When did he throw it in your face? A. During the 
conversation. 

Q. And before you grabbed it? A. Well, I wouldn’t 
of known he had it, if he hadn’t of held it up. 

Q. Will you answer my question, Madame? A. He 
didn’t put it up in my face, he had it out in his hand, and 
I grabbed at it. 
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Q. So when you say— A. When he tried to jerk it back, 
it got torn, and then when it tore, I continued to hold 
onto it, and I got both pieces in my possession before it 
completely tore in two, that’s all. I said, “Like pshaw,” 
like this, and went on in both pieces, and I held onto it, 
and lie didn’t, he didn’t try to take any parts away from 
me, because I surprised him, I guess, by finishing tear¬ 
ing it. 

The Court: That’s enough. 

• •#••••• • • 

29 Q. It was after you were awarded maintenance in 
the suit? A. That’s right. 

Q. And then the doctor came to you and said if you 
didn’t withdraw the suit and come back to him, that he 
would change his will, is that right? A. Well, that’s 
what he said at the time. 

Q. Did you ever go back to him? A. Well, I made 
overtures, and we were on friendly terms. 

The Court: Just answer the question. 

By Mr. Hayes: 

Q. Did you ever go back to him? A. Well, we had, we 
were—he came to the house. No, I never visited him, 
and I never went out with him, I never lived with him 
after that, no. 

#•••*•*•*• 

By Mr. Hayes: 

41 Q. You say Miss Macintosh, the whole family 
was there; this is the lady you say is not your friend? 

A. She is not my friend, she is a tenant in my house. She 
is a tenant at 1041 Irving Street. 

Q. Do I understand, Madame, that you kept both this 
original and this carbon copy in your car from some 

42 time in September 1947? A. No. ’49. 

Q. Until the time that the doctor died in June? A. 


Yes. 
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Q. You kept it in the glove compartment? A. I just 
kept it, yes—-wasn’t no use throwing it away, so I put 
it among my— 

The Court: Just answer the questions. 

*•#•#•••#• 

56 Q. The car in which you deposited this, which 
you refer to as being your car, was that car used 

by anybody else other than yourself? A. Oh, yes, anybody 
used my car—my brothers. I have three brothers that 
drive it, and I have friends that drive it. Anybody drives 
it, but, after all— 

Q. Did Mr. Fino drive it? A. Yes. 

Q. Was he driving your car at the time that he was 
killed? A. Yes, he was. 

Q. That was after the time, wasn’t it, Madame, that 
you had been served with process in this case alleging 
adultery? 

Mr. Laughlin: Of course, Your Honor, there have been 
a number of suits. I think Mr. Hayes should particularize 
the time. 

By Mr. Hayes: 

Q. That was after the time, Madame, of May 16, 1950, 
■was it? Was that after May 16? When was Mr. 

57 Fino killed? A. It was the last day of February 
or the 1st of March, I don’t know, 1950. 

Q. And at that time did you have knowledge of the fact 
that he had been sued by Mr. Savoy? A. Well, he never 
said anything to me about it. 

Q. He never said anything to you? A. No, I wasn’t 
interest. He never told me his private business. 

By Mr. Hayes: 

58 Q. That -was subsequent to the time when you 
had been served with process in a case which was 

filed on January 3, 1949, in which Mr. Fino had been 
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named as correspondent and you had been charged with 
having committed adultery with him, is that a fact? A. 
I really don’t know what you are talking about, because 
that case had been dismissed. It was no case against me. 

The Court: Just answer the question. 

By Mr. Hayes: 

Q. It is a fact that even though that case had been tried 
and dismissed that he was still driving your car on this 
occasion? A. He had business to drive it. He was the 
mechanic. I gave it to him to service. 

The Court: Just answer the question. 

The Witness: Yes. 

By Mr. Hayes: 

Q. Did you testify, Madame, in the cause in court with 
respect to Mr. Fino, that you had the keys to his 
apartment? 

Mr. Laughlin: Just a minute. I think we ought to 
have the time when that was. It would be too in¬ 
definite. 

59 Mr. Hayes: She can give me the time, perhaps, 
better than I. 

By Mr. Hayes: 

Q. I am asking you, did you at any time testify in any 
of the trials that were had—A. Yes, I testified, but I had 
a reason to have them. He was working nights, and I 
had to go and feed his dog in the evenings when I got 
off my job. It was nearby. Yes. 

Q. And you did testify that you had keys to his apart¬ 
ment ? A. I had a key and he took it away from me when 
he no longer needed— 

The Court: Just answer the question. 

By Mr. Hayes: 

Q. Did you also have occasion to testify that you slept 
in his bed? A. I don’t think I testified to that. 

*••**•••** 
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By Mr. Hayes: 

168 Q. You say that when you put it away you put 
some tape on it. When you put it away, I take 

it that you mean put it out in the pocket of your car? 
A. I didn’t put it in the pocket of my car until I rented 
my house. Dr. Savoy knew it was in the home. 

Q. Didn’t you testify, Madame, that on direct examina¬ 
tion when this was torn you took it out and put it in your 
car, that that is the place where you kept your things of 
value, and that you kept it in the car, in the pocket, in the 
glove compartment until the time that your husband died? 
A. Did I say at all times? 

Q. Well, I am asking you, did you do that, Madame? 

Mr. Laughlin: Your Honor, may I have the question 
repeated? 

The Court: Mr. Reporter, will you read the question? 

(The last two questions and last answer were 

169 read.) 

Mr. Laughlin: Your Honor, I think that question could 
be broken up. I think there may be parts of it that are 
correct. I think it ought to be chopped up. I object to the 
question in the manner in which it is put. 

The Court: The question follows the syntax of the 
witness’ answer to your question on direct examination. 
Under the circumstances I will overrule the objection. 

Mr. Laughlin: I didn’t particularly object, except, Your 
Honor, a question like that is very difficult to answer be¬ 
cause there are three or four questions in one. 

The Court: I think the witness makes it very difficult 
to question because of the answers she gives with eight or 
nine different clauses. 

Mr. Reporter, read the question to the witness. 

(The last two questions and last answer were read.) 

The Witness: Well, I have to explain that. 

The Court: Did you so testify? 
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The 'Witness: Well, yes, I said that, and I did do that. 
The Court: Ask your next question. 

By Mr. Hayes: 

Q. Will you explain how, then, Madame, it was in the 
drawer of one of the pieces of furniture in your home 
in December of 1949, if that were a fact? A. 

170 Well, I can explain it because I had no reason. It 
was just the family in the house, and I had no 

reason to clear the desk and get every piece of paper. I 
didn’t file the will. But at the time these people moved 
in, strangers moved in, I had to clear everything out then. 
But I was under the impression that I had put this there 
first. But evidently if they saw it, I must have had it 
there with some papers that I had of value until the 
stranger moved in. 

Q. You mean evidently you were wrong about what 
you said first about remaining in the glove compartment? 
A. It remained there for a year or more. 

Q. And then you have a recollection of removing it? 
A. I removed it twice since I put it in there. 

Q. Why did you remove it? A. Well, the main time 
I moved it was in February when this car was involved 
in the accident. He had the key to the glove compartment 
and I went down to the headquarters and got a permit to 
get my possessions out of the glove compartment. 

Q. That was after the time, wasn’t it? A. That was in 
February, 1950. See, they moved in ’49, and in ’50 I had 
an occasion to take them out of my car. 

Q. Will you tell me first about the occasion in 

171 1949, December? A. Well, like I said, I didn’t just 
take the will and watch it. I forgot the incident 

soon after it happened. 

Q. But you did testify, Madame, that you left it in 
the glove compartment and that you took it out of the 
glove compartment on the date that your husband died, 
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and mended it at that time ? A. Well, I completely mended 
it, yes. 

Q. What I am asking is, when did you take it out in 
December, and what was the occasion of taking it out? 
A. I don’t know whether I took it out in December. I 
might have just put it in in December, I am not positive, 
because at the time we had the argument, when that was 
over, it -was over. 

Q. You mean you might have just put it in the— A. 
Well, I didn’t run to the car as soon as he tore it. I 
would have been foolish to do that. So maybe I didn’t even 
get around to putting it in there. But I did have papers 
in my car and no one wras in my house, the doors were 
locked. 

Q. I am still trying, if I can, to get your answer as to 
what you did. Did you as a matter of fact, take it to 
the car? A. Not that day. 

172 Q. How many days afterward? A. I don’t know. 

Q. Was it two or three months afterward? A. 
Evidently, yes. 

Q. So your answer now is that you didn’t take it out 
there until some time in December? A. You know I didn’t 
run to the car. 

The Court: Just answer the questions. 

#•••*•***• 

By Mr. Laughlin: 

190 Q. Mrs. Savoy, handing you Defendant’s 10 for 
identification, can you tell me whether or not you 

191 can say that this is a part of the envelope in which 
the will was contained? A. Yes. 

Q. Can you tell us where the remainder of the envelope 
is? A. Oh, I guess I dropped it some place. 
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By Mr. Laughlin: 

192 Q. Mrs. Savoy, can you tell us when you and 
Dr. Savoy were scuffling or vrere discussing this 

will, can vou tell us whether or not the will was shown 
to you at any time or was an envelope shown to you and 
something said about a will? What is your best recollec¬ 
tion of that ? A. My best recollection, while we were argu¬ 
ing and talking he took it out of the envelope. I wouldn’t 
have known what he had just by seeing the envelope, but 
he took it out and proceeded to, you know, just to show’ 
it to me and threatened me with it, and of course I grabbed 
at it before it was even completely open. 

The Court: Was it out of the envelope when it was torn 
or in the envelope? 

The Witness: It w’as out of the envelope, I guess. 

193 Q. Is it your testimony that it was held like you 
have indicated and it w’as not held in an envelope, 

w*as not contained in an envelope or enclosed in an en¬ 
velope? A. It couldn’t have possibly been in the envelope 
because if he wanted to say that— 

Q. Do you want to explain that? A. Well, by him 
throwing the envelope up, he couldn’t have made no im¬ 
pression on me one way or the other by just throwing up 
an envelope. He could have had any kind of letter. He 
must have had to take it out in order to emphasize what 
he did in his hand. 

Q. Was the envelope torn that day? A. It might have 
just got torn from wear. I don’t know. It’s been over 
a year. I don’t know where the other part is. 

195 Q. Mrs. Savoy, after you took this will, after 
you had this argument with Dr. Savoy, do you know 
w'hether or not that will was kept in an envelope? A. I 
guess I picked the envelope off the floor and put it in 
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just as a matter of form. I don’t remember exactly. 

Q. Is it your testimony you do not know whether the 
envelope was torn at that time or not? A. No, I don’t, 
it’s being folded over so many times, it might have worn. 

Q. When the will vras in the glove compartment of the 
car, Mrs. Savoy, was it in an envelope or was it just 
loose ? A. Oh, I put it in the envelope. 

Q. That same envelope? A. Yes, and another envelope, 
too, with other papers. 

Q. After the death of Dr. Savoy, -when you were told 
to go to this courthouse, w^as the will still in an 
196 envelope? A. It was still in the glove compartment 
of my car, yes. 

Q. Was it in an envelope? A. Yes. 

The Court: Was it in that envelope? 

The Witness: I had put it in the envelope and folded it 
over, yes. 

By Mr. Laughlin: 

Q. Do you know whether at that time when you got 
ready to go to the Register of Wills Office, was the envelope 
torn? A. Oh, the envelope was torn, yes. 

Q. Was the other half of the envelope—you have a half 
of it there—was the other half then available? A. I 
really don’t know, because I just grabbed it up. I didn’t 
even stop to look. 

• **#**••*• 

By Mr. Hayes: 

196 Q. Mrs. Savoy, I want to be certain that I under¬ 
stand as to whether or not this envelope in this torn 
condition w*as torn at the time that you and Dr. 

197 Savoy had the struggle over this paper. A. The 
envelope had a deep crease in it. I don’t know—the 

envelope apparently was detached from the instrument. 

Q. Will you tell me how you got in possession of it? A. 
Well, it was in the same room, and after he had calmed 
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down and everything, I guess I picked it up and put it in. 

Q. Do you mean that he took this out of his pocket in 
this envelope? A. Yes, folded over. 

Q. Is this the doctor’s writing on here? A. Evidently, 
it looks like his handwriting. 

A. And it says, “Last will and testament of Dr. Walter 
S. Savoy”? A. That’s right. 

Q. You say he took this out, took it out of the envelope? 
A. To show it to me. 

Q. And then after you had ended up with both pieces 
in your hand, he gave you the envelope, too? A. No, the 
envelope was on the floor during the time. 

Q. You remember that now, of course? A. He had to 
take it out of the envelope. 

19S The Court: Just answer the question. 

Bv Mr. Haves: 

A. Do you remember the envelope was on the floor during 
this time? A. I don’t know whether it was on the floor, 
on the chair, the table—I don’t know exactly where it was. 

Q. Do you have a specific recollection as to whether or 
not it was torn? A. I know it was deep creased. 

Q. Was it torn, Madame? A. I am not positive. 

Q. It wasn’t in the envelope and torn all through, to¬ 
gether? A. I am sure it wasn’t. 

Q. You are certain of that? A. Well, it doesn’t stand 
to reason that it was in the envelope. 

The Court: Just answer the question, don’t reason; 
was it or wasn’t it, or what do you recall? 

The Witness: I recall seeing the blue piece of paper. 

Bv Mr. Haves: 

V * 

Q. And you have no recollection of the envelope at all? 
A. I don’t remember it being in the envelope at all. 

Mr. Hayes: I have no further questions. 

The Court: Mrs. Savoy, are you able to account 
for the fact that the line of the tear in this original 
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will, which is marked Defendant’s No. 1, appears to follow 
the same contour as the tear in the envelope, and you 
say that the will and envelope are not torn together? Can 
you account for that fact? 

The Witness: Well, the only thing I can say, it was 
creased, and the crease had worn—when you carry a letter 
in your pocket for a long time the crease becomes worn, 
that’s all. 

The Court: Very well; ladies and gentlemen of the 
jury will not discuss the facts of the case with anyone, 
not even with your associates on the jury, during the 
recess. 

********** 
Exclusion of Proffer of Proof by Appellant 

205 Mr. Laughlin: Your Honor, the conversation re¬ 
lated to this. He asked this witness if she would inter¬ 
cede with Mildred Savoy to take him back, that the trouble 
was his fault, and so on. Then the conversation came up 
with regard to Leonard Savoy. He said that he had left 
his property to Mildred, that he did not want the brothers 
to have anything. He was going to leave them just a 

small amount so they wouldn’t contest the will, 

206 because of what they had done to his mother. 

I submit, that conversation is admissible. 

The Court: How do you distinguish it from the hearsay 
rule, which you raised when the testimony of Doris Daggett 
May was offered by the other side? 

Mr. Laughlin: It is admissible to support or sustain 
a will, it is not admissible in contradiction of a will. 

The Court: Finished? 

Mr. Laughlin: Yes. 

Mr. Hayes: Even if that were true, and I don’t concede 
it at all, that isn’t the issue that is before this jury. The 
issue before this jury is the issue of revocation. It is 
neither supporting nor opposing the will. If it were true 
what he says, it wouldn’t still be admissible. 

The Court: Finished? 
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Mr. Hayes: Yes. 

Mr. Laughlin: Well, Your Honor, it of course would go, 
even though the issue was revocation, because then that 
statement would tend to show that there was no revocation. 
In other words, there was not in the mind of Savoy intent 
to revoke, whatever happened previously. I think the cases 
make the distinction, Your Honor. 

The Court: What case? Do you have a District case? 
Mr. Laughlin: Well, I don’t have—I think the reason¬ 
ing of the Throckmorton case, Your Honor, and 
207 those cases that were referred to yesterday will 
support that contention. 

The Court: Finished? 

Mr. Laughlin: Yes. 

The Court: Anything further? 

Mr. Hayes: No. 

The Court: I will sustain the objection to the question. 

• ••#•••••• 
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Instruction Number 2 

277 The Court instructs the Jury that if it finds that 
the will offered in evidence of the late Walter S. 

Savoy was torn by him in his lifetime knowingly and with 
the intent of revoking such mutilation would be a revoca¬ 
tion of the will and your answer to question One should 
be “No.” 

**•##*#•*• 

Instruction Number 3 

278 The Court instructs the Jury that if it finds that 
Mildred Savoy offered for probate the torn will of 

Walter S. Savoy, knowing that in his lifetime Walter S. 
Savoy had torn same with the intent to revoke and render 
same ineffective, your answer to question One should 
be “No.” 

• ••*#*•••• 

Instruction Number 4 

279 The Court instructs the jury that tearing of a will 
is one of the recognized ways of revoking same and 

if you find that the deceased tore his will with an intent 
to revoke same, you must find that the will was left 

ineffective and was sufficiently revoked. 

• ••#*••••• 

Instruction Number 6 

281 The Court instructs the Jury that in order for 
there to be a revocation of a will, there does not 
have to be a complete tearing of the will but any tearing 
by the testator with the intent to revoke is sufficient to 
meet the statutory requirements for a valid revocation. 
• ••*#••••• 

Excerpts From Charge to Jury 

225 The Court points out to you that as a matter of 
law in the revocation of a will two elements are 
absolutely essential and both elements must exist. The 
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first is an intent to revoke a will and the second an overt 
act in revocation of that will. 

All the intention in the work of revoking a will, without 
doing something about it, would not constitute a revoca¬ 
tion of the will. On the other hand, an overt act, a tearing 
or burning of any other defacement of a will without intent 
to revoke the will would not constitute a revocation. 

So that in reaching your determination as to whether 
Dr. Savoy revoked this will, you must remember that 
two requirements are established by the law, first the ani¬ 
mus revocandi—that is, the state of mind of desiring to re¬ 
voke the will, the intent to revoke the will, and secondly, an 
overt act, which under our District of Columbia Code 
includes a tearing. But both elements must exist in 
order for there to be a valid revocation of the will. 

226 The Court instructs the jury that if it finds that 
the will offered in evidence of the late Walter S. 
Savoy was torn by him in his lifetime, knowingly and with 
the intent of revoking it, such mutilation would be a 
revocation of the will, and your answer to question one 
should be “no”. 

The Court instructs the jury if it finds that Mildred 
Savoy offered for probate the torn will of Dr. Walter S. 
Savoy knowing that in his lifetime Walter S. Savoy had 
torn same with intent to revoke and render the will in¬ 
effective, your answer to question one should be “no”. 

The Court instructs the jury that the tearing of a will 
is one of the recognized ways of revoking the will. If 
you find that the deceased—that is Dr. Savoy, Dr. Walter 
Savoy—tore his will with an intent to revoke it, you must 
find that the will was left ineffective and was sufficiently 
revoked. 

The Court instructs the jury that in order for there 
to be a revocation of a will, there does not have to be a 
complete tearing of the will, but any tearing by the 
testator—that means Dr. Walter Savoy—with the intent 
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to revoke it is sufficient to meet the statutory re- 

227 quirements for a valid revocation. 

The jury are instructed that in order to constitute 
a valid revocation, the intent to revoke the will must exist 
at the time the act of revocation occurs, and if it does not, 
there is no valid revocation. 

The jury are instructed that in the instant case in order 
to find that the will offered in evidence was revoked by 
the testator— the testator always means the person who 
made the will—the jury must find that a preponderance of 
the evidence shows that the testator in tearing the will 
possessed the requisite mental intent at that time to revoke. 

The jury are instructed that in order for the jury to 
find the testator possessed the requisite mental intent 
required in order to revoke his will, they must find that 
the testator realized the nature of his act. 

The jury are instructed that if upon the evidence pre¬ 
sented vou find that the testator was so under the influence 
of liquor as to be unable to know or realize the nature of 
his acts, then vou may consider this as evidence in deter- 
mining whether the testator possessed the necessary intent 
to validly revoke his will. 

The Jury are instructed that if upon the evidence pre¬ 
sented they find that the deceased was entirely under the 
influence of liquor to such an extent that there was 

228 a complete lack of intent to revoke, then there was 
no valid revocation. 

You are instructed that if upon the evidence presented 
you find by a preponderance of the evidence that the 
testator tore the will in a moment of anger with no intent 
to revoke the will and without realizing the nature of his 
act, there is no legal revocation. 

There has been testimony in the case that the testator 
kept in his possession an unsigned copy of the will which 
has been presented to you. That is, an unsigned copy of 
this will. 
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This copy of the will was not produced in Court. You 
must determine whether the testator kept a copy of the 
will, and if you find affirmatively, you must then consider 
whether the retention of the copy by the testator was 
evidence of his intent that the party named in the will, 
namely, Mrs. Mildred Savoy, represented the person to 
whom he intended his property to pass. 

The jury are instructed that the mere fact of cutting 
or tearing of the will along after it was executed would 
not amount to a revocation, for the law demands that the 
cutting or tearing be done with the intent to revoke. 
#*•*•••#•• 
236 Certification as to the Finding of the Will 

* * * That she received same from the decedent and 
that said instrument was accidently torn by affiant and 
mended as it now appears prior to the death of testator 
and that said "Walter S. Savoy died on or about the 13th 
day of June, 1950. 


Cobb, Howard and Hayes 

By: George E. C. Hayes 

Attorney for Appellees 
613-F Street, N.W. 
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QUESTIONS PRESENTED 


1. Was the testimony in the case on the factual question 
of revocation as given by the defendant in this cause such 
that any additional controverted question as established 
by the failure of admission of proffered testimony on 
behalf of appellant and appellees would not have affected 
the jury verdict and the judgment of the Court based 
thereon. 

2. Did the trial judge commit reversible error by refusing 
to allow in evidence declaration, proffered by counsel for 
appellant, of testator made subsequent to the alleged 
disputed act of revocation. 

a. Was the testimony, as proffered, of a character 
that brought it within the admissibility rule? 

b. Was appellant’s counsel estopped from raising the 
issue as to the admissibility of the proffered testi¬ 
mony by reason of the law of the case as established 
by the ruling of the trial judge on a motion made 
by appellant’s counsel to deny admission of a 
subsequent declaration made from testator to third 
person. 

3. Was any error committed by the trial judge in the 
matter of allowance of instructions or charge by him on the 
question of elements necessary to constitute revocation? 
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JURISDICTIONAL STATEMENT 

The matter of jurisdiction of this Court is not con¬ 
troverted and the jurisdictional statement of the appellant 
is deemed sufficient. 
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STATUTE INVOLVED 

Title 19 , Section 103 , D.C. Code: 

“All wills and testaments shall be writing and 
signed by the testator, or by some other person in his 
presence and by his express directions, and shall be 
attested and subscribed in the presence of the said 
testator by at least two credible witnesses, or else 
they shall be utterly void and of no effect; and, more¬ 
over, no devise or bequest, or any clause thereof, shall 
be revocable otherwise than by some other will or 
codicil in writing or other writing declaring the same, 
or by burning, canceling, tearing, or obliterating the 
same by the testator himself or in his presence and by 
his direction and consent; but all devices and bequests 
shall remain and continue in force until the same be 
burned, canceled, torn, or obliterated by the testator 
or by his direction in the manner aforesaid, or unless 
the same be latered or revoked by some other will, 
testament, or codicil in writing, or other writing of the 
testator signed in the presence of at least two 
witnesses attesting the same, any former law or usage 
to the contrary notwithstanding.” 

STATEMENT OF CASE 

Appellant, Mrs. Mildred B. Savoy, was the wife of the 
late Dr. Walter S. Savoy, deceased (Record p. 4); 
although prior to and at the time of his death, litigation 
had been and was pending between them involving a suit 
for s eparate sup port and maintenance filed by Mrs. Savoy 
against Dr. Savoy, Civil Action No. 4r70^3tr(R. p. 10); 
a suit for absolute divorce filed by Dr. SavoV 'against Mrs. 
Savoy on the ground of adultery allegedly committed by 
Mrs. Savoy with one Juan Fino, Civil Action No. 2155-50 
(R. p. 96), and a suit for alienation of affections filed by 
Dr. Savoy against the said Juan Fino, Civil Action No. 
2700-49 (R. p. 57), abated by the death of the said Juan 
Fino. Prior to the time of the litigation referred to, both 
the appellant and her husband had had wills prepared 
at the offices of Houston, Houston and Waddy, the 
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originals of which had been left at the lawyers’ office 
(R. p. 6); and the original of the will of the late Dr. Savoy 
had been subsequently withdrawn from the lawyers’ office 
by Dr. Savoy, which, in its mutilated form, is the subject of 
this controversy, and which had been prepared on 
July 18th, 1947 (R. p. 234). 

The appellant offered the torn will for probate and 
under oath purported to account for its mutilation and 
mending with scotch tape (R. p. 236). Appellant in her 
testimony gave several accounts of the alleged tearing of 
the will (R, pp. 7, 24, 29, 190) and of her mending of same 
(R. pp. 51-52, 168). The appellant testified that shortly 
after the death of Dr. Savoy, she went to his office with 
a key found among his effects and it was subsequent 
thereto that the mutilated will was offered for probate and 
record. She testified to having turned over a copy of the 
will intact to her lawyer, which was conceded as not being 
a carbon copy of the will offered for probate (R. p. 43). 

In support of the contention of the appellees that Dr. 
Savoy had intentionally destroyed his will, appellees called 
one Doris May to testify to a statement made to her to 
the effect that he had destroyed same and had done so 
because he did not -want his wife to participate in his 
estate and that she had disgraced herself by her relation¬ 
ship with one Fino (R. p. 208). Upon objection by counsel 
for the appellant, this testimony was excluded by the 
Court and was covered into the record by a subsequent 
proffer of proof (R. p. 208). Thereafter and as a part 
of testimony offered by appellant, one Pauline Anderson 
was called, in an effort to establish that after the alleged 
act of revocation, the testator had made statements that 
he wanted his wife to have all his earthly belongings. This 
testimony the Court also excluded and same was covered 
into the record by a proffer of evidence (R. pp. 5, 6). 

The only issues that went to the jury were as to whether 
or not Dr. Savoy had intentionally revoked his wall by 
mutilation and as to whether or not Mrs. Savoy had 
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offered same for probate knowing that Dr. Savoy had 
intended that same was revoked; and the issue based upon 
the determination of those here referred to were con¬ 
sidered determinative as to whether or not the will offered 
for probate was the last will and testament of the late 
Dr. Savoy. The jury answered “No” to the question as 
to whether or not the purported will offered was Dr. 
Savoy’s last will (R. p. 2S9); and answered “Yes” to the 
question that the will had been mutilated by the deceased 
with the intent of rendering same ineffective and of 
revoking same (R. p. 2S9); and answered “Yes” to the 
question asto whether Mrs. Savoy fraudulently offered the 
will for probate, knowing that Dr. Savoy had revoked 
same (R. p. 289). 

No testimony was offered tending to show that the will 
had not been originally properly executed; nor that same 
had been executed by fraud or deceit practiced upon Dr. 
Savoy; nor that said will had been procured by undue 
influence or duress practiced upon Dr. Savoy. The jury 
accordingly, under direction of the Court, answered 
“Yes” as to the original proper execution and “No” as 
to the issues of fraud or deceit and undue influence or 
duress (R. p. 2S9). 

A motion for a new trial was filed (R. p. 295). Same 
was overruled and judgment entered in accordance with 
the verdict, from which this appeal was duly taken 
(R. p. 325). 

SUMMARY OF ARGUMENT 

1. The testimony of the appellant demonstrated to a 
certainty that the decedent had mutilated his will with the 
intention of revoking same and that she had offered same 
for probate with this knowledge. 

2. The trial judge was legally correct in excluding 
testimony proffered by appellant as same was irrelevant 
to issue involved and counsel for appellant was estopped 




from raising the issue by reason of the objection made by 
him, and sustained by the Court to a line of testimony 
which, if applicable, would have been the legal basis upon 
which he would have to rely. The ruling of the Court was 
in no wise in violation of a legally recognized rule. 

3. The prayers granted by the Court and instructions 
given by him adequately advised the jury as to the 
essential elements of revocation governing them in their 
deliberation. Testimony allowed by the Court as to marital 
discord were not admitted to contradict the terms of the 
will but to give reason for and support to the claim urged 
that the act of revocation was deliberate and justified. 

ARGUMENT 

1. The sole or primary issue as to whether or not the testator 
intentionally mutilated his will with a view of revoking 
same is demonstrated by the appellant's own testimony 
and the verdict of the jury and the judgment based thereon 
should not be disturbed. 

The jury in the instant case found that the will in 
question was revoked by the testor and that the said will 
had been fraudulently offered for probate. It is the 
position of the appellees that the appellant made so many 
conflicting statements as to the tearing of the will and the 
subsequent custody of it that the jury may have dis¬ 
believed her as to the incident of the tearing. As evidence 
of the conflict in the testimony of appellant are the follow¬ 
ing excerpts from the record. 

The certification as to the finding of will made by the 
appellant at the time of the filing of will in the Register of 
Wills Office, reads: 

“That she received same from the decedent and that 
said instrument was accidently torn by affiant and 
mended as it now appears prior to the death of testator 
and that said Walter S. Savoy died on or about the 
13th day of June, 1950” ( Roo . p. - 2 3 6) . 

Aj>p p i£ 
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The testimony of Mrs. Savoy ( Record pp. 23, - 57 ) as to 
the mutilation of the will is as follows: 

“Q. Referring now, Mrs. Savoy, to Defendant’s No. 
2 for identification, is it your testimony that at the 
time when Dr. Savoy handed you these two pieces of 
paper which you say were torn that at that time both 
this original and this copy were torn? 

A. It was attached. 

Q. They were attached together? 

A. ^ es. 

Q. And both of them were torn? 

A. And they were in this envelope. 

Q. They were in the envelope? 

A. Yes. 

Q. In what way, would you show me? 

A. See, I was the one that actually torn them. 

The Court: Just answer the questions. 

The Witness: I don’t know how to fold it. That 
tape makes it not able to be folded. 

Mu. Laughlin : Your Honor, I can’t hear. 

Me. Hayes: Her answer was that the tape made it 
not able to be folded. Am I correct, Madame? That’s 
the way it was? 

The Court: Answer the question, don’t shake your 
head. 

Mr. Laughlin : You must answer, not nod. 

The Court: Is that the way it was? 

The Witness: Yes. I don’t know where the other 
half of the envelope is. I guess I just dropped it or 
mislaid it.” 

Bv Mr. Hayes: 

Q. But it was in the form in which you have placed 
it as the time when you say you tore it? 

A. No, it was wide open. It was wide open. 

Q. Had you taken it out of the envelope? 

A. No, the envelope and everything, we tore it all 
together. The whole thing was torn. It was torn in 
half, that’s all. 

Q. So that you tore through— 

A. Evervthing. 

w C 1 

Q. You say vou tore it? 
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A. I don’t know who actually tore it. I reached for 
it. He hold onto it. Therefore, it was torn. 

Q. And you ended up with a part of it in your hand 
and he a part in his? 

A. Yes, and then I took the other half, and in fact, 
I ended up with both parts. In fact, I believe I finished 
tearing: it. 

Q. You finished tearing it? 

A. Yes, myself, because when I grabbed it and tore 
it I think I had more strength at that time than he did. 

Q. And you just said that you ended up with part 
in your hand and he with a part in his? 

A. No, I didn’t say that. You asked me that. 

Q. What did you say? 

A. I said I ended up with both parts in my hand, 
so I must have finished tearing it myself. I cannot 
recall the scene right now that actually happened, but 
the fact is I had both pieces when it ended. 

Q. And finished physically tearing it? 

A. Yes. 

Q. And how much of it had been torn before you 
began to physically finish tearing it? 

A. W T ell, as much—he had it in his hands, and as 
much as I could to try to take it away, I guess. I don’t 
know. 

Q. If he had a part in his hand, then it had been 
completely torn? 

A. He had the whole thing when he came in, and 
we had—I told you he was in a very drunken condition. 

Q. Yes, ma’am. 

A. And he said he was going to change his will, and 
he threw it in my face. WTien he threw it in my face, 
threatening me, I simply grabbed it, and when I 
grabbed it, it tore: then when it tore I just took both 
pieces and finished tearing them, myself. 

Q. WTien you say be threw it in your face, do you 
mean that he threw it, let go of it, and striking you 
with it? 

A. No, as you talk and hold something, you talk 
and threaten somebody, he had it on the end like this, 
and when he had it on the end he was talking, and I 
grabbed it, and it started tearing. 

Q. W"hen did he throw it in your face? 
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A. During the conversation. 

Q. And before you grabbed it? 

A. Well, I wouldn’t of known he had it, if he hadn’t 
of held it up. 

Q. Will you answer my question, Madame? 

A. He didn’t put it up in my face, he had it out in 
his hand, and I grabbed at it. 

Q. So when you say— 

A. When he tried to jerk it back, it got torn, and 
then when it tore, I continued to hold onto it, and I got 
both pieces in my possession before it completely tore 
in two, that’s all. I said, “Like pshaw,” like this, 
and went on in both pieces, and I held onto it, and he 
didn’t, he didn't try to take any parts away from me, 
because I surprised him, I guess, by finishing tearing 
it. 

The Court: That’s enough.” 

4Or?. 

Testimony continued ( Record pp. 106 1 9 9) 

“By Mr. Hayes: 

Q. Mrs. Savoy, I want to be certain that I under¬ 
stand as to whether or not this envelope in this torn 
condition was torn at the time that you and Dr. Savoy 
had the struggle over this paper. 

A. The envelope had a deep crease in it. I don’t 
know—the envelope apparently was detached from 
the instrument. 

Q. Will you tell me how you got in possession of it ? 

A. Well, it was in the same room, and after he had 
calmed down and everything, I guess I picked it up 
and put it in. 

Q. Do you mean that he took this out of his pocket 
in this envelope? 

A. Yes, folded over. 

Q. Is this the doctor’s writing on here? 

A. Evidently, it looks like his handwriting. 

A. And it says, “Last will and testament of Dr. 
Walter S. Savoy”? 

A. That’s right. 

Q. You say he took this out, took it out of the 
envelope ? 

A. To show it to me. 
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Q. And then after you had ended up with both pieces 
in your hand, he gave you the envelope, too ? 

A. Xo, the envelope was on the floor during the 
time. 

Q. You remember that now, of course? 

A. He had to take it out of the envelope. 

The Court: Just answer the question. 

By Mr. Hayes: 

A. Do you remember the envelope was on the floor 
during this time? 

A. I don’t know whether it was on the floor, on the 
chair, the table—I don’t know exactly where it was. 

Q. Do you have a specific recollection as to whether 
or not it was torn? 

A. I know it was deep creased. 

Q. Was it torn, Madame? 

A. I am not positive. 

Q. It wasn’t in the envelope and torn all through, 
together? 

A. I am sure it wasn’t. 

Q. You are certain of that? 

A. Well, it doesn’t stand to reason that it was in 
the envelope. 

The Court: Just answer the question, don’t reason; 
was it or wasn’t it, or what do you recall? 

The Witness: I recall seeing the blue piece of 
paper. 

By Mb. Hayes : 

Q. And you have no recollection of the envelope 
at all? 

A. I don’t remember it being in the envelope at all. 

Mr. Hayes: I have no further questions. 

The Court: Mrs. Savoy, are you able to account 
for the fact that the line of the tear in this original 
will, which is marked Defendant’s Xo. 1, appears to 
follow the same contour as the tear in the envelope, 
and you say that the will and envelone are not torn 
together? Can you account for that fact? 

The Witness: Well, the only thing I can say, it was 
creased, and the crease had worn—when you carrv a 
letter in your pocket for a long time the crease be¬ 
comes worn, that’s all. 
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The Court: Very well; tlie ladies and gentlemen of 
the jury will not discuss the facts of the case with any¬ 
one, not even with your associates on the jury, during 
the recess.’’ A „ , 

iff 2 Pf 7 

Testimony as to custody of the will ( Record pp. 41, 
“By Mr. Hayes: 


Q. You say Miss Macintosh, the whole family was 
there: this is the ladv vou sav is not vour friend? 

» *> •> w 

A. She is not my friend, she is a tenant in my house. 
She is a tenant at 1041 Irving Street. 

Q. Do I understand, Madame, that you kept both 
this original and this carbon copy in your car from 
some time in September 1947? 

A. Xo. ’49. 

Q. Until the time that the doctor died in June? 

A. Yes. 

Q. You kept it in the glove compartment? 

A. I just kept it, yes—wasn’t no use throwing it 
away, so I put it among my— 

The Court: Just answer the questions.” 

Testimony continued ( Dooofflf ■ wi-i h) 

“By Mr. Hayes: 

Q. You say that when you put it away you put 
some tape on it. When you put it away, I take it that 
you mean put it out in the pocket of your car? 

A. I didn't put it in the pocket of my car until I 
rented my house. Dr. Savoy knew it was in the home. 

Q. Didn’t you testify, Madame, that on direct 
examination when this was torn you took it out and 
put it in your car, that that is the place where you 
kept your things of value, and that you kept it in the 
Car, in the pocket, in the glove compartment until the 
time that your husband died? 

A. Did I say at all times? 

Q. Well, I am asking you, did you do that, Madame? 

Mr. Laughein: Your Honor, may I have the ques¬ 
tion repeated? 

The Court: Mr. Reporter, will you read the 
question. 
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(The last two questions and last answer were read.) 

Mr. Laughlin: Your Honor, I think that question 
could be broken up. I think there may be parts of it 
that are correct. I think it ought to be chopped up. 
I object to the question in the manner in which it is 
put. 

The Court: The question follows the syntax of the 
witness’ answer to your question on direct examina¬ 
tion. Under the circumstances I will overrule the 
objection. 

Mr. Laughlin: I didn’t particularly object, except, 
Your Honor, a question like that is very difficult to 
answer because there are three or four questions in 
one. 

The Court: I think the witness makes it very 
difficult to question because of the answers she gives 
with eight or nine different clauses. 

Mr. Reporter, read the question to the witness. 

(The last two questions and last answer were read.) 

The Witness: Well, I have to explain that. 

The Court: Did you so testify? 

The Witness: Well, yes, I said that, and I did do 
that. 

The Court: Ask your next question. 

By Mr. Hayes: 

Q. Will you explain how, then, Madame, it was in 
the drawer of one of the pieces of furniture in your 
home in December of 1949, if that were a fact? 

A. Well, I can explain it because I had no reason. 
It was just the family in the house, and I had no reason 
to clear the desk and get every piece of paper. I 
didn’t file the will. But at the time these people 
moved in, strangers moved in, I had to clear everything 
out then. But I was under the impression that I had 
put this there first. But evidently if they saw it, I 
must have had it there with some papers that I had 
of value until the stranger moved in. 

Q. You mean evidently you were wrong about what 
you said first about remaining in the glove compart¬ 
ment? 

A. It remained there for a year or more. 


I 
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Q. And then you have a recollection of removing it? 

A. I removed it twice since I put it in there. 

Q. Why did you remove it? 

A. Well, the main time I moved it was in February 
when this car was involved in the accident. He had 
the key to the glove compartment and I went down 
to the headquarters and got a permit to get my pos¬ 
sessions out of the glove compartment. 

Q. That was after the time, wasn’t it? 

A. That was in February, 1950. See, they moved 
in ’49, and in ’50 I had an occasion to take them out 
of my car. 

Q. Will you tell me first about the occasion in 1949, 
December ? 

A. Well, like I said, I didn’t just take the will and 
watch it. I forgot the incident soon after it happened. 

Q. But you did testify, Madame, that you left it in 
the glove compartment and that you took it out of the 
glove compartment on the date that your husband died, 
and mended it at that time? 

A. Well, I completely mended it, yes. 

Q. What I am asking is, when did you take it out 
in December, and what was the occasion of taking it 
out? 

A. T don’t know whether I took it out in December. 
I might have just put it in in December, I am not 
positive, because at the time we had the argument, 
when that was over, it was over. 

Q. You mean you might have just put it in the— 

A. Well, I didn’t run to the car as soon as he tore 
it. I would have been foolish to do that. So maybe 
I didn’t even get around to putting it in there. But 
I did have papers in my car and no one was in my 
house, the doors were locked. 

Q. I am still trying, if I can, to get your answer as 
to what you did. Did you as a matter of fact, take 
it to the car? 

A. Not that dav. 

V 

0. How manv davs afterward? 

•> * 

A. T don’t know. 

Q. Was it two or three months afterward? 

A. Evidently, yes. 

Q. So your answer now is that you didn’t take it 
out there until some time in December? 
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A. You know I didn’t run to the car. 

The Court: Just answer the questions.” 

The Court granted the appellees the following prayer: 

“The Court instructs the Jury that should they find 
that any witness has testified falsely about a matter 
about which he or she could not reasonably be mis¬ 
taken, the jury is at liberty not only to disregard this 
particular testimony but may disregard all the testi¬ 
mony of such witness except any such part as may be 
found to its satisfaction to have been corroborated 
by other testimony”. 

Thus the conflict of testimony as set forth above could 
have been resolved by the jury by a disregarding of the 
appellant’s version of the tearing and believing that the 
testator procured the will from his lawyer, tore the same 
in half and placed the pieces among his effects where it 
was found by the appellees. 

That there was ample reason why the deceased would 
have wanted to destroy a will which made his wife his 
principal beneficiary is likewise abundantly borne out by 
the appellant’s own testimony, which is before this Court. 

The parties were living separate and apart and had been 
for a time prior to the alleged tearing as claimed by the 
appellant. This is borne out by reference to the Record PC 
(page-20): 

* It was after you were awarded maintenance in 

the suit? 

A. That’s right. 

Q. And then the doctor came to you and said if 
you didn’t withdraw the suit and come back to him, 
that he would change his will, is that right? 

A. Well, that’s what he said at the time. 

Q. Did you ever go back to him? 

A. Well, I made overtures, and we were on friendly 
terms. 

The Court: Just answer the question. 
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By Mr. Hayes: 

Q. Did you ever go back to him? 

A. Well, we had, we were—he came to the house. 
Xo, I never visited him, and I never went out with him, 
I never lived with him after that, no.” 

That difficulties had ripened into litigation involving 
claims of moral turpitude is also revealed by appellant’s 
testimony ( R. pp. 56 , 57 ) 

“Q. Tl8fca!rfin which you deposited this, which you 
refer as being your car, was that car used by anybody 
else other than yourself? 

A. Oh, yes, anybody used my car—my brothers. I 
have three brothers that drive it, and 1 have friends 
that drive it. Anybody drives it, but, after all— 

Q. Did Mr. Fino drive it? 

A. Yes. 

Q. Was he driving your car at the time that he 
was killed? 

A. Yes, he was. 

Q. That was after the time, wasn’t it, Madame, that 
you had been served with process in this case alleging 
adultery? 

Mr. Laughlin: Of course, Your Honor, there have 
been a number of suits. I think Mr. Hayes should 
particularize the time. 

By Mr. Hayes: 

Q. That was after the time, Madame, of May 16, 
1950, was it? Was that after Mav 16? When was 
Mr. Fino killed? 

A. It was the last day of February or the 1st of 
March, I don’t know, 1950. 

Q. And at that time did you have knowledge of the 
fact that he had been sued by Mr. Savoy? 

A. Well, he never said anything to me about it. 

Q. He never said anything to you? 

A. No, I wasn’t interest. He never told me his 
private business. 
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“* * * By Mr. Hayes: 

Q. That was subsequent to the time when you had 
been served with process in a case which was filed 
on January 3, 1949, in which Mr. Fino had been named 
as correspondent and you had been charged with 
having committed adultery with him, is that a fact? 

A. I really don’t know what you are talking about, 
because that case had been dismissed. It was no case 
against me. 

The Court: Just answer the question. 

By Mr. Hayes: 

Q. It is a fact that even though that case had been 
tried and dismissed that he was still driving your car 
on this occasion? 

A. He had business to drive it. He was the 
mechanic. I gave it to him to service. 

The Court: Just answer the question. 

The Witness: Yes. 

By Mr. Hayes: 

Q. Did you testify, Madame, in the cause in court 
with respect to Mr. Fino, that you had the keys to his 
apartment? 

Mr. Laughlix : Just a minute. I think we ought to 
have the time when that was. It would be too in¬ 
definite. 

Mr. Hayes: She can give me the time, perhaps, 
better than I. 

Bv Mr. Hayes: 

Q. I am asking you, did you at any time testify 
in any of the trials that were had— 

A. Yes, I testified, but I had a reason to have them. 
He was working nights, and I had to go and feed his 
dog in the evenings when I got off of my job. It was 
nearby. Yes. 

Q. And you did testify that you had keys to his 
apartment? 

A. I had a key and he took it away from me when 
he no longer needed— 

The Court: Just answer the Question. 
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By Mr. Hayes: 

Q. Did you also have occasion to testify that you 
slept in his bed? 

A. I don’t think I testified to that.” 

2. The Court properly excluded the testimony of Pauline An¬ 
derson, the content of which was covered by a proffer of 
proof. 

The Appellant states that the trial judge committed 
error in that he failed to follow the rule announced in 
ex Parte Welch’s Estate, 134 P. (2d) 701; the rule has to 
do with evidence pertinent to the act of tearing the will, 
explaining it as an accident or that it was not done with 
the intention of destroying the will. However, the evidence 
which the appellant proffered to the trial Judge did not 
go to the question of the revocation of the will, but was used 
in attempting to show that the testator, two or three months 
before the act of revocation, had stated he wanted his 
wife to have his property. Thus the appellant was attempt¬ 
ing to offer evidence to support the will and the statements 
were not part of the res gestae of the act of revocation 
which was the issue before the jury. 

The proffer of evidence made by the appellant appears 
to come within the rule which excludes the testator’s dec¬ 
larations on the issue of revocation where they are not 
part of the res gestae as set forth in Throckmorton v. Holt, 
ISO U.S. 573: 

“After much reflection upon the subject, we are in¬ 
clined to the opinion that not only is the weight of 
authority with the cases which exclude the evidence 
both before and after the execution, but the principles 
upon which our law of evidence is founded necessitate 
that exclusion. The declarations are purely hearsay, 
being merely unsworn declarations, and when no part 
of the res gestae are not within any of the recognized 
exceptions admitting evidence of that kind. Although 
in some of the cases the remark is made that declara¬ 
tions are admissible which tend to show the state of the 
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affections of the deceased as a mental condition, yet 
they are generally stated in cases where the mental 
capacity of the deceased is the subject of the inquiry, 
and in those cases his declarations on the subject are 
just as likely to aid in answering the other subject. 
But if the matter in issue be not sworn declarations, 
as indicative of the state of his affections, are no more 
admissible than would be his unsworn declarations as 
to any other fact . 

‘‘When they are not a part of the res gestae, declara¬ 
tions of this nature are excluded because they are un¬ 
sworn, being hearsay only, and where they are claimed 
to be admissable on the ground that thev are said to 
indicate the condition of mind of the deceased with re¬ 
gard to his affections, they are still unsworn declara¬ 
tions, and they cannot be admitted if other unsworn 
declarations were excluded. In other words, there is 
no ground for an exception in favor of the admissahil- 
ity of declarations of a deceased person as to the state 
of his affections, when the mental or testamentary ca¬ 
pacity of the deceased is not in issued 7 (Italics ours) 

The Courts of New York have followed the same rule 
In Re Blackstone, (10139) 172 Misc. 479, 15 NYS 2d 597, 
where the Court said: 

“... There is also authority for a ruling that no part 
testamentary declarations of a testator are admissable 
to prove either revocation or non-revocation unless 
they are part of the res gestae or act done.” 

The enunciated rule has been followed in our jurisdic¬ 
tion, Peters v. Peters, 64 App. D.C. 331, in which this Court 
said: 


“As was held by Mr. Justice Washington in Stevens 
v. Vancleve, Fed. Cas. No. 13,412, nothing is more dan¬ 
gerous than to admit the declarations of a deceased 
prior or subsequent to the execution of a will either to 
control the constructive of the will or to support or 
destroy its validity ...”. 
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V f f- '*' f ? 

The appellant argues that the trial ju dge should have J 
admitted his proffer of evidence (R ecord p. 2 T$) and states 
as reason therefor a line of authority to the effect that dec¬ 
larations of the testator, although not made at the time of 
the alleged act of revocation by mutilation, cancellation or 
destruction of the will, are admissable to show the intent 
which the testator performed such act. The appellees wish 
to strongly urge that the evidence offered by appellant did 
not go to the question of revocation at all, but tended to 
support the validity of the will: 

“Mr. Laughlix : Your Honor, the conversation re¬ 
lated to this. He asked this witness if she would inter¬ 
cede with Mildred Savov to take him back, that the 
trouble was his fault, and so on. Then the conversa¬ 
tion came un with regard to Leonard Savov. He said 
that he had left his property to Mildred, that he did 
not want the brothers to have anything. He was going 
to leave them just a small amount so they wouldn’t 
contest the will, because of what they had done to his 
mother. 

I submit, that conversation is admissible. 

The Court: How do you distinguish it from the 
hearsay rule, which you raised when the testimony of 
Doris Daggett May was offered by the other side? 

Mr. Laughlix : Tt is admissible to support or sustain 
a will, it is not admissible in contradiction of a will. 

The Court: Finished? 

Mr. Laughlix : Yes. 

Mr. Hayes: Even if that were true, and T don’t con¬ 
cede it at all, that isn’t the issue that is before this 
jury. The issue before this jury is the issue of revoca¬ 
tion. Tt is neither supporting nor opposing the will. 

If it were true what he says, it wouldn’t still be ad¬ 
missible. 

The Court: Finished? 

Mr. Hayes: Yes. 

Mr. Laughlix : Well. Your Honor, it of course would 
go, even though the issue was revocation, because 
then that statement would tend to show that there was 
no revocation. In other words, there was not in the 
mind of Savoy intent to revoke, whatever happened 
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previously. I think the cases make the distinction, 
Your Honor. 

The Court: What case? Do you have a District 
case ? 

Mr. Laughlin : Well, I don’t have—I think the rea¬ 
soning of the Throckmorton case, Your Honor, and 
those cases that were referred to yesterday will sup¬ 
port that contention. 

The Court: Finished? 

Mr. Laughlin : Yes. 

The Court: Anything further? 

Mr. Hayes: No. 

The Court : I will sustain the objection to the ques¬ 
tion.” 

Thus it is clear that the rule as announced in the Throck¬ 
morton case and as followed in this jurisdiction in the 
Peters Case is controlling and is a proper basis for the 
exclusion of evidence by the trial court. 

The position of the appellant is even more untenable. 
When it is remembered that the first offer of proof as to any 
declaration of testator was made by the appellees, the rec¬ 
ord will disclose that one Doris May was offered by ap¬ 
pellees, but did not testify because of objection by the ap¬ 
pellant, which position was sustained by the Court on the 
ground that declarations of the deceased tending to show 
that his will had been purposely destroyed by him and that 
he did not desire his wife to in anywise participate in his 
estate were hearsay. The appellant, having objected to the 
offer of this type of evidence and having succeeded in hav¬ 
ing the court rule with him, in the course of the same trial 
urges that when he presents evidence of exactly the same 
nature, the court should reverse itself and allow his proffer. 
Such a position is contrary to the doctrine of Davis v. 
Wakder. 156 U.S. 6S1. Tn that case we quote pertinent lan¬ 
guage from the opinion of Mr. Justice Peckham: 

“It may be laid down as a general proposition that, 
where a party assumes a certain position in a legal 
> proceeding, and succeeds in maintaining that position, 
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he may not thereafter, simply because his interests 
have changed, assume a contrary position, especially 
if it be to the prejudice of the party who has acquiesced 
in the position formerly taken by him”. 

Similarly, in the case of Rosenbush Feed Company , et al. v. 
Garrison, 37 So. 2nd 106, 251 Ala. 245, the Court said: 

“Having invoked rulings of the trial court which pre¬ 
vented plaintiff from testifying on dircet examination 
in this cause on this phase of the case, defendant can¬ 
not now complain of the court’s action in preventing 
him from questioning the plaintiff in regard to such 
matter on cross examination”. 

3. The instructions granted and charged given by the Court 
adequately equipped the jury to apply the legal standards 
to elements of proof necessary to constitute revocation. 

The appellant attempts to urge upon this Court that the 
jury were not adequately instructed on the proposition of 
all the elements necessary to establish a valid revocation. 
She further complains that error was committed by the 
trial judge in not granting a specific prayer tendered below. 
“Defendant’s Prayer Xo. 15”. The prayer read (R. p. 
285): 

“The jury are instructed that if upon the evidence 
presented you find by a preponderance of the evidence 
that the testator had the intent to revoke, but that the 
act of tearing was committed by the defendant wife, 
then there was no valid revocation and the will stands 
in full force”. 

Contrary to what the appellant urges, it would definitely 
be error for the Court to have granted this prayer. The 
theories as to what transpired at the time when the will 
was allegedly torn were all advanced by the appellant. 
What the appellant refers to as a “dispute as to what 
actually transpired when the will was torn” was as a matter 
of fact nothing other than conflicting statements made by 
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the appellant on examination and cross-examination as to 
what her version of the tearing was. True it is, as refer¬ 
ence to her quoted testimony in this brief and that of the 
appellant will reveal, the appellant gave contradictory 
statements as to the alleged occurrence, which tended to 
support the theory of the appellees that no such thing took 
place as the appellant testified to. But even with these con¬ 
stant variances on her part, there was no statement made 
by her that would have justified the factual statement in¬ 
corporated in the prayer “that the act of tearing was com¬ 
mitted bv the defendant wife”. As irreconcilable as some 
of the statements were as made by the appellant as to the 
alleged tearing, no where is there justification for the state¬ 
ment that she alone did the tearing. The manner of mutila¬ 
tion, all versions of which were gathered from the appel¬ 
lant’s testimony, was set forth in the vacillating testimony 
of the appellant as to the tearing at her home and her sub¬ 
sequent custody of the torn instrument and the almost in¬ 
escapable conclusion from her own testimony that the will 
had been removed in its mutilated condition from the office 
of the decedent after his death by the appellant. This 
latter version was shown to a practical demonstration by 
the inability of the appellant to explain the condition of an 
envelope bearing the legend “Last Will and Testament of 
Walter S. Savoy” torn with the exact contour of the will 
which had been offered for probate. Indeed, the detail with 
respect to the part of the envelope which was offered in 
evidence by counsel for the appellant (R. p. 190) was the 
most persuasive piece of evidence to prove the falsity of 
the alleged occurrence of tearing which the appellant was 
asking the jury to believe. Let us make a few references to 
the Record to demonstrate wffiat we are referred to. 

First: R coord - p a ge 19 0: /^pp. p p 

“Bv Mr. Laughlix: 

Q. Mrs. Savoy, handing you Defendant’s 10 for iden¬ 
tification, can you tell me whether or not you can say 


that this is a part of the envelope in which the will was 
contained ? 

A. Yes. 

Q. Can you tell us where the remainder of the en¬ 
velope is? 

A. Oh, I guess I dropped it some place. ” 

'W p (0 • * • * * 

R e cord p* 1 -02: 

“Bv Mb. Laughlin : 

Q. Mrs. Savoy, can you tell us when you and Dr. 
Savoy were scuffling or were discussing this will, can 
vou tell us whether or not the will was shown to vou at 

V * 

any time or was an envelope shown to you and some¬ 
thing said about a will? What is your best recollec¬ 
tion of that? 

A. My best recollection, while we were arguing and 
talking he took it out of the envelope. I wouldn’t have 
known what he had just by seeing the envelope, but he 
took it out and proceeded to, you know, just to show 
it to me and threatened me with it, and of course I 
grabbed at it before it was even completely open. 

The Court: Was it out of the envelope when it was 
torn or in the envelope ? 

The Witness: It was out of the envelope, I guess.” 
f\ yp p. | 0 • * * * * 

Record-prt93 : 

“Q. Is it your testimony that it was held like you 
have indicated and it was not held in an envelope, was 
not contained in an envelope or enclosed in an en¬ 
velope ? 

A. It couldn’t have possibly been in the envelope be¬ 
cause if he wanted to say that— 

Q. Do you want to explain that ? 

A. Well, by him throwing the envelope up, he 
couldn’t have made no impression on me one way or 
the other by just throwing up an envelope. He could 
have had any kind of letter. He must have had to take 
it out in order to emphasize what he did in his hand. 

Q. Was the envelope torn that day? 



23 


A. It might have just got torn from wear. I don’t 
know. It’s been over a vear. I don’t know where the 
other part is.” 

Aw-pf-tc-" . 

Tt e cflr d pages iss-G : 

“Q. Mrs. Savoy, after you took this will, after you 
had this argument with Dr. Savoy, do you know 
whether or not that will was kept in an envelope? 

A. I guess I picked the envelope off the floor and 
put it in just as a matter of form. I don’t remember 
exactly. 

Q. Is it your testimony you do not know whether 
the envelope was torn at that time or not? 

A. No, I don’t, it’s being folded over so many times, 
it might have worn. 

Q. When the will was in the glove compartment of 
the car, Mrs. Savoy, was it in an envelope or w^as it 
just loose? 

A. Oh, I put it in the envelope. 

Q. That same envelope? 

A. Yes, and another envelope, too, with other papers. 

Q. After the death of Dr. Savoy, wTien you were told 
to go to this courthouse, was the will still in an 
envelope ? 

A. It was still in the glove compartment of my car, 
ves. 

Q. Was it in an envelope? 

A. Yes. 

The Court : Was it in that envelope? 

The Witness : I had put it in the envelope and folded 
it over, yes. 

By Mr. Laughlin : 

Q. Do you know whether at that time when you got 
ready to go to the Register of Wills Office, w’as the en¬ 
velope torn? 

A. Oh, the envelope was torn, yes. 

Q. Was the other half of the envelope—you have a 
half of it there—was the other half then available? 

A. I really don’t know, because I just grabbed it up. 
I didn’t even stop to look.” 
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A op. pa i> 

Riuuid lOSib: 

* ‘ By Mr. Hayes : 

Q. Do you remember the envelope was on the floor 
during: that time ? 

A. I don’t know whether it was on the floor, on the 
chair, the table—I don’t know exactly where it was. 

Q. Do you have a specific recollection as to whether 
or not it was torn ? 

A. I know it was deep creased. 

Q. Was it torn, Madame? 

A. I am not positive. 

Q. It wasn’t in the envelope and torn all through, 
together? 

A. I am sure it wasn’t. 

Q. You are certain of that? 

A. Well, it doesn’t stand to reason that it was in the 
envelope. 

Thf. Court: Just answer the question, don’t reason; 
was it or wasn’t it. or what do you recall? 

The Witness: I recall seeing the blue piece of paper. 

By Mr. Hayes : 

Q. And you have no recollection of the envelooe at 
all? 

A. I don’t remember it being in the envelope at all. 

Mr. Hayes: I have no further questions. 

The Court: Mrs. Savoy, are you able to account for 
the fact that the line of the tear in this original will, 
which is marked Defendant’s No. 1, appears to follow 
the same contour as the tear in the envelope, and you 
say that the will and envelope are not torn together? 
Can you account for that fact? 

The Witness: Well, the only thing I can say, it was 
creased, and the crease had worn—when you carry a 
letter in your pocket for a long time the crease be¬ 
comes worn, that’s all.” 

The most significant factor and the most devastating 
blow to the appellant’s theory of the tearing was demon¬ 
strated to the jury by the half-envelope offered as an ex¬ 
hibit; which is likewise dramatieallv before this Court bv 
the Court’s inquiry at the end of the above quoted state- 
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ment. Dr . Savoy’s lips were sealed at the time of this hear¬ 
ing; but more forcefully than any words from him was this 
mute evidence that he had torn through the envelope with 
the will enclosed and had left same among his effects, from 
which these things had been taken after his death. 

We have gone into this additional detail because the ques¬ 
tion of the tearing having been done by the appellant alone 
is here again negatived by her own testimony. 

Mindful of this, we believe that it is well proven that 
the Court below rightfully denied the prayer No. 15”. Add 
to this the instructions on the proposition of revocation 
which the Court granted and the Court’s charge to the jury 
and the appellant’s contention, we believe, will be shown 
to be groundless. 

Pertinent Instructions granted to plaintiffs below (ca¬ 
veators) are as follows: 


(Record pnffo 2-77 } 

P 1 ^ “Instruction Number 2 

The Court instructs the Jury that if it finds that the 
will offered in evidence of the late Walter S. Savoy was 
torn by him in his lifetime knowingly and with the 
intent of revoking such mutilation would be a revoca¬ 
tion of the will and vour answer to question One should 
be ‘No’.” 

( Record page 278) 


% 


“Instruction Number 3 


p 

The Court instructs the Jury that if it finds that 
Mildred Savoy offered for probate the torn will of 
Walter S. Savoy, knowing that in his lifetime Walter 
S. Savoy had torn same with the intent to revoke and 
render same ineffective, vour answer to question One 
should be‘NO’.” 

(Re el ' d pagc - 2f0 ) 

V p , “Instruction Number 4 


The Court instructs the jury that tearing of a will is 
one of the recognized ways of revoking same and if you 
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find that the deceased tore his will with an intent to 
revoke same, you must find that the will was left in¬ 
effective and was sufficiently revoked.” 

( R e c o rd page - S81 -) 

j s" “Instruction Number 6 

The Court instructs the Jury that in order for there 
to be a revocation of a will, there does not have to be 
a complete tearing of the will but any tearing by the 
testator with the intent to revoke is sufficient to meet 
the statutorv requirements for a valid revocation.” 

P 

The Court in its charge stated as follows: (Recuid p. 225) 

“The Court points out to you that as a matter of law 
in the revocation of a will two elements are absolutely 
essential and both elements must exist. The first is 
an intent to revoke a will and the second an overt act 
in revocation of that will. 

“All the intention in the work of revoking a will, 
without doing something about it, would not constitute 
a revocation of the will. On the other hand, an overt 
act, a tearing or burning of any other defacement of a 
will without the intent to revoke the will would not con¬ 
stitute a revocation. 

“So that in reaching your determination as to 
whether Dr. Savoy revoked this will, you must remem¬ 
ber that two requirements are established by the law, 
first, the animus revocandi—that is, the state of mind 
of desiring to revoke the will, the intent to revoke the 
will, and secondly, an overt act, which under our Dis¬ 
trict of Columbia Code includes a tearing. But both 
elements must exist in order for there to be a valid 
revocation of the will.” 

V # # * # * 

*yo. pf (6-it 

( Rec or d pages 22G, ? r$) 

“The Court instructs the jury that if it finds that 
the will offered in evidence of the late Walter S. Savoy 
was torn by him in his lifetime, knowingly and with the 
intent of revoking it, such mutilation would be a revo- 
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cation of the will, and your answer to question one 
should be ‘no’. 

“The Court instructs the jury if it finds that Mildred 
Savoy offered for probate the torn will of Dr. Walter 
S. Savoy knowing that in his lifetime Walter S. Savoy 
had torn same with intent to revoke and render the will 
ineffective, your answer to question one should be 
‘no 

“The Court instructs the jury that the tearing of a 
will is one of the recognized ways of revoking the will. 
If you find that the deceased—that is Dr. Savoy, Dr. 
Walter Savoy—tore his will with an intent to revoke 
it, you must find that the will was left ineffective and 
was sufficiently revoked. 

“The Court instructs the jury that in order for there 
to be a revocation of a will, there does not have to be 
a complete tearing of the will, but any tearing by the 
testator—that means Dr. Walter Savoy—with the in¬ 
tent to revoke it is sufficient to meet the statutory re¬ 
quirements for a valid revocation. 

“The jury are instructed that in order to constitute 
a valid revocation, the intent to revoke the will must 
exist at the time the act of revocation occurs, and if it 
does not, there is no valid revocation. 

“The jury are instructed that in the instant case in^ 
order to find that the will offered in evidence was re¬ 
voked by the testator—the testator always means the 
person who made the will—the jury must find that a 
preponderance of the evidence shows that the testator 
in tearing the will possessed the requisite mental intent 
at that time to revoke. 

“The jury are instructed that in order for the jury 
to find tlie testator possessed the requisite mental in¬ 
tent required in order to revoke his will, they must 
find that the testator realized the nature of his act. 

“The jury are instructed that if upon the evidence 
presented you find that the testator was so under the 
influence of liquor as to be unable to know or realize 
the nature of ins acts, then you may consider this as 
evidence in determining whether the testator possessed 
the necessary intent to validly revoke his will. 

“The Jury are instructed that if upon the evidence 
presented they find that the deceased was entirely un- 
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der the influence of liquor to such an extent that there 
was a complete lack of intent to revoke, then there was 
no valid revocation. 

“You are instructed that if upon the evidence pre¬ 
sented you find by a preponderance of the evidence 
that the testator tore the will in a moment of anger 
with no intent to revoke the will and without realizing 
the nature of his act, there is no legal revocation. 

“There has been testimony in the case that the testa¬ 
tor kept in his possession an unsigned copy of the will 
which has been presented to you. That is, an unsigned 
copy of this will. 

“This copy of the will was not produced in Court. 
You must determine whether the testator kept a copy 
of the will, and if vou find affirmativelv, vou must then 
consider whether the retention of the copy by the tes¬ 
tator was evidence of his intent that the party named 
in the will, namely, Mrs. Mildred Savoy, represented 
the person to whom he intended his property to pass. 

“The jury are instructed that the mere fact of cut¬ 
ting or tearing of the will along after it was executed 
would not amount to a revocation, for the law demands 
that the cutting or tearing be done with the intent to 
revoke.” 

As herein indicated, the jury was adequately instructed 
on the elements of revocation applicable in the instant case. 

CONCLUSION 

It is respectfully urged that a reference to the testimony 
of the appellant as shown from the Kecord and as pointed 
out in the appellees’ Brief demonstrate that the de¬ 
ceased, with adequate cause and with definite intention re¬ 
voked his will by tearing. The proffered testimony of the 
witness Pauline Anderson was not admissible for the rea¬ 
son that it purported to have nothing to do with the al¬ 
leged revocation but rather as to what he had done in the 
will as originally drafted. There was no controversy as to 
the validity or terms of the original will. The verdict of 
the jury as to these items was returned under the direc- 
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tion of the Court. The excluded testimony of the appellant 
had to do with the original will. The excluded testimony 
of the appellees had to do expressly with the revocation 
and an expression of intention to revoke. The appellant 
cannot be heard to explain of this exclusion, which could 
but have more convincingly supported the point of view of 
the appellees. Aside from this the appellant, having suc¬ 
cessfully objected to the offer of evidence of subsequent 
statements made by deceased supporting his intention to 
revoke his will, was estopped within the same cause from 
urging the admission of statements of the deceased made 
subsequent to the alleged revocation, which at best atfected 
the contents of the will as originally drafted, when the 
sole issue was that of revocation. 

The Court fully instructed the jury as to what they law¬ 
fully had a right to consider in determining whether or not 
the deceased intentionally revoked his will. With the issue 
clearly before them and with the opportunity granted them 
of observing the witnesses who testified the jury found as 
a fact that the deceased had knowingly and intentionally 
revoked his will and that the appellant had fraudulently 
offered same for probate knowing that the will had been 
revoked. The judgment based on this finding should not 
be disturbed. 

Cobb, Howard and Hayes 
Attorneys at Laiv 
613-F Street, N. W. 

By: 

George E. C. Hayes 
Attorney for Appellees 
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QUESTIONS PRESENTED 

1. AVas the testimony in the case on the factual question 
of revocation as given by the defendant in this cause such 
that any additional controverted question as established 
by the failure of admission of proffered testimony on 
behalf of appellant and appellees would not have affected 
the jury verdict and the judgment of the Court based 
thereon. 

2. Did the trial judge commit reversible error by refusing 
to allow in evidence declaration, proffered by counsel for 
appellant, of testator made subsequent to the alleged 
disputed act of revocation. 

a. AVas the testimony, as proffered, of a character 
that brought it within the admissibility rule? 

b. AA~as appellant’s counsel estopped from raising the 
issue as to the admissibility of the proffered testi¬ 
mony by reason of the law of the case as established 
by the ruling of the trial judge on a motion made 
by appellant’s counsel to deny admission of a 
subsequent declaration made from testator to third 
person. 

3. AA'as any error committed by the trial judge in the 
matter of allowance of instructions or charge by him on the 
question of elements necessary to constitute revocation? 
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